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CHAPTER 4
DISCIPLINE AND PROFESSIONAL CONDUCT OF LICENSEES

[Prior to 6/1/88, see Engineering and Land Surveying Examiners, Board of[390] Ch 4]
[Prior to 11/27/91, for disciplinary rules see 193C—1.10(114) to 193C—1.29(114)]

[Rules 4.7(542B) to 4.28(542B) renumbered as 4.8(542B) to 4.29(542B) IAC 11/23/94]
IAC 5/5/99

193C—4.1(542B)  General statement.  Protection of the life, health or property of the people in Iowa
requires that the board deal with cases involving malpractice or violation of Iowa Code chapter 542B.

193C—4.2(17A)  Definitions.
“Issuance” means the date of mailing of a decision or order or the date of delivery if service is by

other means unless another date is specified in the order.
“Proposed decision” means the presiding officer’s recommended findings of fact, conclusions of

law, decision, and order on a contested case in which the board did not preside.

193C—4.3(542B)  Reprimands, probation, license suspension or license revocation.  Acts or
omissions on the part of a licensee that are grounds for a reprimand, period of probation, license sus-
pension or license revocation are as follows:

4.3(1) Acts or offenses defined in Iowa Code section 542B.21.
4.3(2) Acts or omissions which constitute negligence or carelessness that licensees must report to

the board as defined in rule 4.4(542B).
4.3(3) Unethical conduct including, but not limited to, violation of the code of professional con-

duct in rule 4.8(542B).
4.3(4) Failure to respond within 30 days to written communications from the board and to make

available any relevant records with respect to an inquiry or complaint about the licensee’s unprofes-
sional conduct.  The period of 30 days shall commence on the date when such communication was sent
from the board by registered or certified mail with return receipt requested to the address appearing in
the last licensure.

4.3(5) Failure to comply with a warning from the board with respect to licensee behavior.
This rule is intended to implement Iowa Code section 542B.21.

193C—4.4(542B)  Reporting of acts or omissions.  Licensees shall report acts or omissions by a li-
censee which constitute negligence or carelessness.  For the purposes of this rule, negligence or care-
lessness shall mean demonstrated unreasonable lack of skill in the performance of engineering or land
surveying services by failure of a licensee to maintain a reasonable standard of care in the licensee’s
practice of engineering or land surveying.  In the evaluation of reported acts or omissions, the board
shall determine if the engineer or land surveyor has applied learning, skill and ability in a manner con-
sistent with the standards of the professions ordinarily possessed and practiced in the same profession
at the same time.  Standards referred to in the immediately preceding sentence shall include any mini-
mum standards adopted by this board and any standards adopted by recognized national or state engi-
neering or land surveying organizations.

193C—4.5(542B)  Peer review committees.  The board may appoint a peer review committee for the
investigation of a complaint about the acts or omissions of one or more licensees.

4.5(1) Membership.  A committee shall consist of one or more licensed engineers or licensed land
surveyors or both, as determined by the board, who are selected for their knowledge and experience in
the type of engineering or land surveying involved in the complaint.  The following are ineligible for
membership:

a. Members of the engineering and land surveying examining board.
b. Relatives of the respondent or complainant.
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c. Individuals employed by the same firm or governmental unit as the respondent or complain-
ant.

4.5(2) Authority.  The committee’s investigation may include activities such as interviewing the
complainant, the respondent, individuals with knowledge of the alleged violation, and individuals with
knowledge of the respondent’s reputation in the community; gathering documents; site visits; and in-
dependent analyses as deemed necessary.

The committee may not hire legal counsel, investigators, secretarial help or any other assistance
without written authorization from the board.

4.5(3) Compensation.  Committee members may receive per diem compensation equal to that re-
ceived by board members for performing board duties.  Committee members may be paid reasonable
and necessary expenses that are incurred for travel, meals and lodging while performing committee
duties within established budget limitations.

4.5(4) Reports.  Each peer review committee shall submit a written report to the board within a
reasonable period of time.  The report shall recommend dismissal of the complaint, further investiga-
tion or disciplinary proceedings.  If further investigation or disciplinary proceedings are recom-
mended, supporting information shall be submitted to the secretary.

The peer review committee may be discharged at the pleasure of the board.  The board may dismiss
individual members of a committee or add new members at any time.  Committee members may be
required to testify in the event of formal disciplinary proceedings.

4.5(5) Investigator.  In addition to or as an alternative to a peer review committee, the board may
hire one or more investigators.

193C—4.6(542B)  Disputes between licensees and clients.  Reports from the insurance commission-
er or other agencies on the results of judgments or settlements of disputes arising from malpractice
claims or other actions between professional engineers or land surveyors and their clients may be re-
ferred to an investigator or peer review committee.  The investigator or peer review committee shall
investigate the report for violation of the statutes or rules governing the practice or conduct of the licen-
see.  The investigator or peer review committee shall advise the board of any probable violations.

193C—4.7(542B)  Practice of engineering or land surveying by firms.  A firm shall not directly or
by implication offer professional engineering services to the public unless it is owned or managed by,
or regularly employs, one or more licensed professional engineers who directly control and personally
supervise all professional engineering work performed by the firm.

A firm shall not directly or by implication offer land surveying services to the public unless it is
owned or managed by, or regularly employs, one or more licensed land surveyors who directly control
and personally supervise all land surveying work performed by the firm.

A firm may not satisfy these requirements by hiring a licensed professional engineer or land survey-
or on an as-needed, occasional, or consulting basis, whether an employee or independent contractor.

“To offer” shall mean to advertise in any medium, or to infer in writing or orally that these services
are being performed by owners or permanent employees of that firm.  Nothing in this rule is intended to
prevent a firm from truthfully offering services as a project manager, administrator, or coordinator of a
multidisciplined project.

For purposes of this rule, the term “firm” includes regular corporations, professional corporations,
registered limited liability partnerships, partnerships, limited liability companies, private practitioners
employing others, persons or entities using fictitious or assumed names, or other business entities.

This rule is intended to implement Iowa Code section 542B.26.
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193C—4.8(542B)  Code of professional conduct.  In order to establish and maintain a high standard
of integrity, skills and practice in the professions of engineering and land surveying, and to safeguard
the life, health, or property of the public, the following code of professional conduct shall be binding
upon every person holding a certificate of licensure as a professional engineer or land surveyor in this
state.

The code of professional conduct as promulgated herein is an exercise of the police power vested in
the board by virtue of the Acts of the legislature, and as such the board is authorized to establish con-
duct, policy, and practices.

All persons licensed under Iowa Code chapter 542B are charged with having knowledge of the exis-
tence of this code of professional conduct and shall be deemed to be familiar with its several provisions
and to understand them.  Such knowledge shall encompass the understanding that the practices of engi-
neering and land surveying are a privilege, as opposed to a right, and the licensee shall be forthright and
candid in statements or written response to the board or its representatives on matters pertaining to pro-
fessional conduct.

4.8(1) Responsibility to the public.  Licensees shall at all times conduct their professional practices
in a manner that will protect life, health and property and enhance the public welfare.  If their profes-
sional judgment is overruled under circumstances where life, health and property of the public are en-
dangered, they shall inform their employer or client of the possible consequences, shall notify such
other proper authority as may be appropriate, and shall withdraw from further services on the project.

Licensees shall neither approve nor certify engineering or land surveying documents that may be
harmful to the public life, health and property and that are not in conformity with accepted engineering
or land surveying standards.

4.8(2) Competency for assignments.  Licensees shall undertake to perform engineering or land sur-
veying assignments only when qualified by education and experience in the specific technical field of
professional engineering or land surveying involved.  Licensees shall engage or advise engaging ex-
perts and specialists whenever the client or employer’s interests are best served by such service.

Licensees may accept an assignment on a project requiring education or experience outside their
field of competence, but only to the extent that their services are restricted to those phases of the project
in which they are qualified.  All other phases of such projects shall be under the responsible charge of
qualified associates, consultants or employees holding a valid Iowa license.

4.8(3) Truth in reports and testimony.  Licensees, when serving as expert or technical witnesses
before any court, commission, or other tribunal, shall express an opinion only when it is founded upon
adequate knowledge of the facts in issue, upon a background of technical competence in the subject
matter, and upon honest conviction of the accuracy and propriety of their testimony.  Under these cir-
cumstances, should knowledge be inadequate, the licensee must so state.

Licensees shall be objective and truthful in all professional reports, statements or testimony.  All
relevant and pertinent information shall be included in such reports, statements or testimony.

4.8(4) Conflicts of interest.  Licensees shall not issue statements, criticisms or arguments on engi-
neering or land surveying matters connected with public policy which are influenced or paid for by an
interested party, or parties, unless they have prefaced their comments by explicitly identifying them-
selves, by disclosing the identities of the party or parties on whose behalf they are speaking, and by
revealing the existence of any pecuniary interest.

Licensees shall avoid all known conflicts of interest with their employers or clients and, when un-
foreseen conflicts arise, shall promptly inform their employers or clients of any business association,
interest, or circumstances which could influence judgment or the quality of services.

Licensees shall not accept compensation, financial or otherwise, from more than one party for ser-
vices on the same project, unless the circumstances are fully disclosed to, and agreed to, by all inter-
ested parties.
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Licensees shall act in professional matters for each employer or client as faithful agents or trustees
and shall maintain full confidentiality on all matters in which the welfare of the public is not endan-
gered.

4.8(5) Unethical or illegal conduct.  Licensees shall not pay or offer to pay, either directly or indi-
rectly, any commission, political contribution, gift, or other consideration in order to secure work, ex-
clusive of securing positions through employment agencies.

Licensees, as employers, shall refrain from engaging in any discriminatory practice prohibited by
law and shall, in the conduct of their business, employ personnel upon the basis of merit.

Licensees shall not solicit or accept gratuities, directly or indirectly, from contractors, their agents,
or other parties dealing with their clients or employers in connection with work for which they are re-
sponsible.

Licensees shall not solicit or accept an engineering or land surveying contract from a governmental
body when a principal or officer of their organization serves as a member.

Licensees shall not associate with or permit the use of their names or firms in a business venture by
any person or firm which they know, or have reason to believe, is engaging in business or professional
practice of a fraudulent or dishonest nature.

Licensees shall not use association with nonengineers, corporations or partnerships as “cloaks” for
unethical acts.  Licensees shall not violate any local, state or federal criminal law in the conduct of
professional practice.

Licensees shall not violate licensure laws of any state or territory.
Licensees shall not represent themselves as licensed land surveyors or professional engineers and

shall not place firm name, logo or title block on a Real Property Inspection Report.
4.8(6) Standards of integrity.  Licensees shall answer all questions of a duly constituted investiga-

tive body of the state of Iowa concerning alleged violations by another person or firm.
Licensees shall admit and accept their own errors when proven wrong and shall refrain from distort-

ing or altering the facts to justify their own decisions.
If licensees have knowledge or reason to believe that another person or firm may be in violation of

any Iowa regulations regarding conduct of professional engineering or land surveying practice, they
shall present such information to the engineering and land surveying examining board in writing and
shall cooperate with the board in furnishing further information or assistance required by the board.

Licensees shall not assist in the application of an individual known by the licensee to be unqualified
for licensure by reason of education, experience or character.

193C—4.9(542B)  Complaints and investigations.
4.9(1) Complaints.  The board shall, upon receipt of a complaint in writing, or may upon its own

motion, pursuant to other evidence received by the board, review and investigate alleged acts or omis-
sions which reasonably constitute cause under applicable law or administrative rule for licensee disci-
pline.

4.9(2) Form and content.  A written complaint should include the following facts:
a. The full name, address, and telephone number of complainant.
b. The full name, address, and telephone number of respondent.
c. A statement of the facts concerning the alleged acts or omissions.
d. Identification of the statutes and administrative rules allegedly violated.
e. Evidentiary supporting documentation.
The written complaint may be delivered personally or by mail to the secretary of the board.  The

current office address is 1918 S.E. Hulsizer, Ankeny, Iowa 50021.
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4.9(3) Investigation of allegations.  In order to determine if probable cause exists for a hearing on
the complaint, the board may cause an investigation to be made into the allegations of the complaint.  It
may refer the complaint to a peer review committee or an investigator for investigation, review and
report to the board.

4.9(4) Informal discussion.  If the board considers it advisable, or if requested by the affected li-
censee, the board may grant the licensee an opportunity to appear before the board or a committee of
the board for a voluntary informal discussion of the facts and circumstances of an alleged violation.
The licensee may be represented by legal counsel at the informal discussion.  The licensee is not re-
quired to attend the informal discussion.  By electing to attend, the licensee waives the right to seek
disqualification, based upon personal investigation of a board member or staff, from participating in
making a contested case decision or acting as a presiding officer in a later contested case proceeding.
Because an informal discussion constitutes a part of the board’s investigation of a pending disciplinary
case, the facts discussed at the informal discussion may be considered by the board in the event the
matter proceeds to a contested case hearing and those facts are independently introduced into evi-
dence.  The board may seek a consent order at the time of the informal discussion.  If the parties agree to
a consent order, a statement of charges shall be filed simultaneously with the consent order.

193C—4.10(542B)  Informal settlement.  A contested case may be resolved by informal settlement.
Negotiation of an informal settlement may be initiated by the assistant attorney general, the respon-
dent, or the board.  The board may designate a board member with authority to negotiate on behalf of
the board.  Negotiation shall be limited to the parties and the board’s designee until presentation of a
final, written form to the full board for approval.

4.10(1) Informal settlement—waiver of notice and opportunity to be heard.  Consent to negotiation
by the respondent constitutes a waiver of notice and opportunity to be heard pursuant to Iowa Code
section 17A.17 during informal settlement negotiation.  Thereafter, the prosecuting attorney is autho-
rized to discuss informal settlement with the board’s designee.

4.10(2) Informal settlement—board approval.  All informal settlements are subject to approval of a
majority of the full board.  No informal settlement shall be presented to the board for approval except in
final, written form executed by the respondent.  If the board fails to approve the informal settlement, it
shall be of no force or effect to either party.

4.10(3) Informal settlement—disqualification of designee.  A board member who is designated to
act in negotiation of an informal settlement is not disqualified from participating in the adjudication of
the contested case.

This rule is intended to implement Iowa Code sections 542B.21, 542B.22 and 272C.6.

193C—4.11(542B)  Ruling on the initial inquiry.
4.11(1) Dismissal.  If a determination is made by the board that a complaint is without grounds or

merit, the complaint shall be dismissed.  A letter of explanation concerning the decision of the board
shall be sent to the respondent and the complainant.

4.11(2) Requirement of further inquiry.  If determination is made by the board to order further in-
quiry, the complaint and initial recommendations shall be provided to the investigator(s) along with a
statement specifying the information deemed necessary.

4.11(3) Acceptance of the case.  If a determination is made by the board to initiate disciplinary ac-
tion, the board may enter into an informal settlement or recommend formal disciplinary proceedings.

This rule is intended to implement Iowa Code sections 542B.21, 542B.22 and 272C.6.
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193C—4.12(542B,272C)  Statement of charges.  The statement of charges shall set forth the acts or
omissions with which the respondent is charged including the statute(s) and rule(s) which are alleged
to have been violated, and shall be in sufficient detail to enable the preparation of the respondent’s de-
fense.

193C—4.13(17A)  Time requirements.
4.13(1) Time shall be computed as provided in Iowa Code subsection 4.1(34).
4.13(2) For good cause, the presiding officer may extend or shorten the time to take any action,

except as precluded by statute.  Except for good cause stated in the record, before extending or shorten-
ing the time to take any action, the presiding officer shall afford all parties an opportunity to be heard or
to file written arguments.

193C—4.14(17A)  Requests for contested case proceeding.  Any person claiming an entitlement to a
contested case proceeding shall file a written request for such a proceeding within the time specified by
the particular rules or statutes governing the subject matter or, in the absence of such law, the time spe-
cified in the board action in question.

The request for a contested case proceeding shall state the name and address of the requester; identi-
fy the specific board action which is disputed and, where the requester is represented by counsel, iden-
tify the provisions of law or precedent requiring or authorizing the holding of a contested case proceed-
ing in the particular circumstances involved, and include a short and plain statement of the issues of
material fact in dispute.

193C—4.15(542B,272C)  Notice of hearing.  The board’s notice of hearing shall fix the time and
place for hearing and shall contain those items specified in Iowa Code section 17A.12(2).  The notice
shall also contain the following:

1. A statement of the time, place, and nature of the hearing;
2. A statement of the legal authority and jurisdiction under which the hearing is to be held;
3. A reference to the particular sections of the statutes and rules involved;
4. A short and plain statement of the matters asserted.  If the board or other party is unable to state

the matters in detail at the time the notice is served, the initial notice may be limited to a statement of the
issues involved.  Thereafter, upon application, a more definite and detailed statement shall be fur-
nished;

5. Identification of all parties including the name, address and telephone number of the person
who will act as advocate for the board or the state and identification of parties’ counsel where known;

6. Reference to the procedural rules governing conduct of the contested case proceeding;
7. Reference to the procedural rules governing informal settlement;
8. Identification of the presiding officer, if known.  If not known, a description of who will serve

as presiding officer (i.e., the board, a panel of the board, or an administrative law judge from the depart-
ment of inspections and appeals); and

9. Notification of the time period in which a party may request, pursuant to 1998 Iowa Acts, chap-
ter 1202, section 15(1), and rule 4.18(17A), that the presiding officer be an administrative law judge.

10. A statement requiring the respondent to submit an answer of the type specified in rule
4.16(542B,272C) within 20 days after receipt of the notice of hearing.
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193C—4.16(542B,272C)  Form of answer.  The answer shall contain the following information:
1. The name, address and telephone number of the respondent.
2. Specific statements regarding any or all allegations in the complaint which shall be in the form

of admissions, denials, explanations, remarks or statements of mitigating circumstances.
3. Any additional facts or information which the respondent deems relevant to the complaint and

which may be of assistance in the ultimate determination of the case.

193C—4.17(542B,272C) Legal representation.  Every statement of charges and notice of hearing
prepared by the board shall be reviewed and approved by the office of the attorney general which shall
be responsible for the legal representation of the public interest in all proceedings before the board.
The assistant attorney general assigned to prosecute a contested case before the board shall not repre-
sent the board in that case but shall represent the public interest.

193C—4.18(17A)  Presiding officer.
4.18(1) Any party who wishes to request that the presiding officer assigned to render a proposed

decision be an administrative law judge employed by the department of inspections and appeals must
file a written request within 20 days after service of a notice of hearing which identifies or describes the
presiding officer as the board or a panel of the board.

4.18(2) The board may deny the request only upon a finding that one or more of the following ap-
ply:

a. Neither the board nor any officer of the board under whose authority the contested case is to
take place is a named party to the proceeding or a real party in interest to that proceeding.

b. There is a compelling need to expedite issuance of a final decision in order to protect the public
health, safety, or welfare.

c. The case involves a disciplinary hearing to be held by the board pursuant to Iowa Code section
272C.6.

d. The case involves significant policy issues of first impression that are inextricably intertwined
with the factual issues presented.

e. The demeanor of the witnesses is likely to be dispositive in resolving the disputed factual is-
sues.

f. Funds are unavailable to pay the costs of an administrative law judge and an interboard appeal.
g. The request was not timely filed.
h. The request is not consistent with a specified statute.
4.18(3) The board shall issue a written ruling specifying the grounds for its decision within 20 days

after a request for an administrative law judge is filed.
4.18(4) Except as provided otherwise by another provision of law, all rulings by an administrative

law judge acting as presiding officer are subject to appeal to the board.  A party must seek any available
intra-agency appeal in order to exhaust adequate administrative remedies.

4.18(5) Unless otherwise provided by law, agency heads and members of multimembered agency
heads, when reviewing a proposed decision upon intra-agency appeal, shall have the powers of and
shall comply with the provisions of this chapter which apply to presiding officers.

193C—4.19(17A)  Waiver of procedures.  Unless otherwise precluded by law, the parties in a con-
tested case proceeding may waive any provision of this chapter.  However, the board in its discretion
may refuse to give effect to such a waiver when it deems the waiver to be inconsistent with the public
interest.
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193C—4.20(17A)  Telephone proceedings.  The presiding officer may resolve preliminary procedur-
al motions by telephone conference in which all parties have an opportunity to participate.  Other tele-
phone proceedings may be held with the consent of all parties.  The presiding officer will determine the
location of the parties and witnesses for telephone hearings.  The convenience of the witnesses or par-
ties, as well as the nature of the case, will be considered when location is chosen.

193C—4.21(17A)  Disqualification.
4.21(1) A presiding officer or other person shall withdraw from participation in the making of any

proposed or final decision in a contested case if that person:
a. Has a personal bias or prejudice concerning a party or a representative of a party;
b. Has personally investigated, prosecuted or advocated in connection with that case, the specific

controversy underlying that case, another pending factually related contested case, or a pending fac-
tually related controversy that may culminate in a contested case involving the same parties;

c. Is subject to the authority, direction or discretion of any person who has personally investi-
gated, prosecuted or advocated in connection with that contested case, the specific controversy under-
lying that contested case, or a pending factually related contested case or controversy involving the
same parties;

d. Has acted as counsel to any person who is a private party to that proceeding within the past two
years;

e. Has a personal financial interest in the outcome of the case or any other significant personal
interest that could be substantially affected by the outcome of the case;

f. Has a spouse or relative within the third degree of relationship that:  (1) is a party to the case, or
an officer, director or trustee of a party; (2) is a lawyer in the case; (3) is known to have an interest that
could be substantially affected by the outcome of the case; or (4) is likely to be a material witness in the
case; or

g. Has any other legally sufficient cause to withdraw from participation in the decision making in
that case.

4.21(2) The term “personally investigated” means taking affirmative steps to interview witnesses
directly or to obtain documents or other information directly.  The term “personally investigated” does
not include general direction and supervision of assigned investigators, unsolicited receipt of informa-
tion which is relayed to assigned investigators, review of another person’s investigative work product
in the course of determining whether there is probable cause to initiate a proceeding, or exposure to
factual information while performing other board functions, including fact gathering for purposes oth-
er than investigation of the matter which culminates in a contested case.  Factual information relevant
to the merits of a contested case received by a person who later serves as presiding officer in that case
shall be disclosed if required by Iowa Code section 17A.17 as amended by 1998 Iowa Acts, chapter
1202, section 19, and subrule 4.38(9).

4.21(3) In a situation where a presiding officer or other person knows of information which might
reasonably be deemed to be a basis for disqualification and decides voluntary withdrawal is unneces-
sary, that person shall submit the relevant information for the record by affidavit and shall provide for
the record a statement of the reasons for the determination that withdrawal is unnecessary.
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4.21(4) If a party asserts disqualification on any appropriate ground, including those listed in sub-
rule 4.21(1), the party shall file a motion supported by an affidavit pursuant to 1998 Iowa Acts, chapter
1202, section 19(7).  The motion must be filed as soon as practicable after the reason alleged in the
motion becomes known to the party.  If, during the course of the hearing, a party first becomes aware of
evidence of bias or other grounds for disqualification, the party may move for disqualification but must
establish the grounds by the introduction of evidence into the record.

If the presiding officer determines that disqualification is appropriate, the presiding officer or other
person shall withdraw.  If the presiding officer determines that withdrawal is not required, the presiding
officer shall enter an order to that effect.  A party asserting disqualification may seek an interlocutory
appeal under rule 4.40(17A) and seek a stay under rule 4.43(17A).

193C—4.22(17A)  Consolidation—severance.
4.22(1) Consolidation.  The presiding officer may consolidate any or all matters at issue in two or

more contested case proceedings where:  (a) the matters at issue involve common parties or common
questions of fact or law; (b) consolidation would expedite and simplify consideration of the issues in-
volved; and (c) consolidation would not adversely affect the rights of any of the parties to those pro-
ceedings.

4.22(2) Severance.  The presiding officer may, for good cause shown, order any contested case pro-
ceedings or portions thereof severed.

193C—4.23(17A)  Amendments.  Any notice of hearing or statement of charges may be amended
before a responsive pleading has been filed.  Amendments to pleadings after a responsive pleading has
been filed and to an answer may be allowed with the consent of the other parties or in the discretion of
the presiding officer who may impose terms or grant a continuance.

193C—4.24(17A)  Service and filing of pleadings and other papers.
4.24(1) When service required.  Except where otherwise provided by law, every pleading, motion,

document, or other paper filed in a contested case proceeding and every paper relating to discovery in
such a proceeding shall be served upon each of the parties of record to the proceeding, including the
person designated as advocate or prosecutor for the state or the board, simultaneously with their filing.
Except for the original notice of hearing and an application for rehearing as provided in Iowa Code
section 17A.16(2), the party filing a document is responsible for service on all parties.

4.24(2) Service—how made.  Service upon a party represented by an attorney shall be made upon
the attorney unless otherwise ordered.  Service is made by delivery or by mailing a copy to the person’s
last-known address.  Service by mail is complete upon mailing, except where otherwise specifically
provided by statute, rule, or order.

4.24(3) Filing—when required.  After the notice of hearing, all pleadings, motions, documents or
other papers in a contested case proceeding shall be filed with the board.  All pleadings, motions, docu-
ments or other papers that are required to be served upon a party shall be filed simultaneously with the
board.

4.24(4) Filing—when made.  Except where otherwise provided by law, a document is deemed filed
at the time it is delivered to the board, delivered to an established courier service for immediate deliv-
ery to that office, or mailed by first-class mail or state interoffice mail to that office, so long as there is
proof of mailing.
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4.24(5) Proof of mailing.  Proof of mailing includes either:  a legible United States Postal Service
postmark on the envelope, a certificate of service, a notarized affidavit, or a certification in substantial-
ly the following form:

I certify under penalty of perjury and pursuant to the laws of Iowa that, on (date of mailing), I
mailed copies of (describe document) addressed to the Engineering and Land Surveying Ex-
amining Board and to the names and addresses of the parties listed below by depositing the
same in (a United States post office mailbox with correct postage properly affixed or state
interoffice mail).

(Date) (Signature)

193C—4.25(17A)  Discovery.
4.25(1) Discovery procedures applicable in civil actions are applicable in contested cases.  Unless

lengthened or shortened by these rules or by order of the presiding officer, time periods for compliance
with discovery shall be as provided in the Iowa Rules of Civil Procedure.

4.25(2) Any motion relating to discovery shall allege that the moving party has previously made a
good-faith attempt to resolve the discovery issues involved with the opposing party.  Motions in regard
to discovery shall be ruled upon by the presiding officer.  Opposing parties shall be afforded the oppor-
tunity to respond within ten days of the filing of the motion unless the time is shortened as provided in
subrule 4.25(1).  The presiding officer may rule on the basis of the written motion and any response, or
may order argument on the motion.

4.25(3) Evidence obtained in discovery may be used in the contested case proceeding if that evi-
dence would otherwise be admissible in that proceeding.

193C—4.26(17A)  Subpoenas.  In connection with the investigation of a complaint, the board is au-
thorized by law to subpoena books, papers, records, and any other real evidence, whether or not privi-
leged or confidential under law, to help it determine whether it should institute a contested case pro-
ceeding (disciplinary hearing).  After service of the notice of hearing under rule 4.15(542B,272C), the
following procedures are available to the parties in order to obtain relevant and material evidence.

4.26(1) Board subpoenas for books, papers, records, and other real evidence will be issued to a
party upon request.  Subpoenas for witnesses may also be obtained.  The executive secretary shall issue
all subpoenas for both parties upon request.  The request, which may be verbal or written, must specify
the documents sought to be obtained and the names of the witnesses whose testimony is sought.

4.26(2) The presiding officer may quash or modify a subpoena for any lawful reason upon motion
in accordance with the Iowa Rules of Civil Procedure.  A motion to quash or modify a subpoena shall
be set for argument promptly.

4.26(3) In the event of a refusal to obey a subpoena, either party or the board may petition the dis-
trict court for its enforcement.  Upon proper showing, the district court shall order the person to obey
the subpoena and, if the person fails to obey the order of the court, the person may be found guilty of
contempt of court.

193C—4.27(17A)  Motions.
4.27(1) No technical form for motions is required.  However, prehearing motions must be in writ-

ing, state the grounds for relief, and state the relief sought.
4.27(2) Any party may file a written response to a motion within ten days after the motion is served,

unless the time period is extended or shortened by rules of the board or the presiding officer.  The pre-
siding officer may consider a failure to respond within the required time period in ruling on a motion.
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4.27(3) The presiding officer may schedule oral argument on any motion.
4.27(4) Motions pertaining to the hearing, except motions for summary judgment, must be filed

and served at least five days prior to the date of hearing unless there is good cause for permitting later
action or the time for such action is lengthened or shortened by rule of the board or an order of the
presiding officer.

4.27(5) Motions for summary judgment shall comply with the requirements of Iowa Rule of Civil
Procedure 237 and shall be subject to disposition according to the requirements of that rule to the extent
such requirements are not inconsistent with the provisions of this rule or any other provision of law
governing the procedure in contested cases.

Motions for summary judgment must be filed and served at least 20 days prior to the scheduled hear-
ing date, or other time period determined by the presiding officer.  Any party resisting the motion shall
file and serve a resistance within 10 days, unless otherwise ordered by the presiding officer, from the
date a copy of the motion was served.  The time fixed for hearing or nonoral submission shall be not less
than 15 days after the filing of the motion, unless a shorter time is ordered by the presiding officer.  A
summary judgment order rendered on all issues in a contested case is subject to rehearing pursuant to
rule 4.42(17A) and appeal pursuant to rule 4.41(17A).

193C—4.28(17A)  Prehearing conference.
4.28(1) Any party may request a prehearing conference.  A written request for prehearing confer-

ence or an order for prehearing conference on the presiding officer’s own motion shall be filed not less
than seven days prior to the hearing date.  A prehearing conference shall be scheduled not less than
three business days prior to the hearing date.

Written notice of the prehearing conference shall be given by the board to all parties.  For good cause
the presiding officer may permit variances from this rule.

4.28(2) Each party shall bring to the prehearing conference:
a. A final list of the witnesses who the party anticipates will testify at hearing.  Witnesses not

listed may be excluded from testifying unless there was good cause for the failure to include their
names; and

b. A final list of exhibits which the party anticipates will be introduced at hearing.  Exhibits other
than rebuttal exhibits that are not listed may be excluded from admission into evidence unless there
was good cause for the failure to include them.

c. Witness or exhibit lists may be amended subsequent to the prehearing conference within the
time limits established by the presiding officer at the prehearing conference.  Any such amendments
must be served on all parties.

4.28(3) In addition to the requirements of subrule 4.28(2), the parties at a prehearing conference
may:

a. Enter into stipulations of law or fact;
b. Enter into stipulations on the admissibility of exhibits;
c. Identify matters which the parties intend to request be officially noticed;
d. Enter into stipulations for waiver of any provision of law; and
e. Consider any additional matters which will expedite the hearing.
4.28(4) Prehearing conferences shall be conducted by telephone unless otherwise ordered.  Parties

shall exchange and receive witness and exhibit lists in advance of a telephone prehearing conference.
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193C—4.29(17A)  Continuances.  Unless otherwise provided, applications for continuances shall be
made to the presiding officer.

4.29(1) A written application for a continuance shall:
a. Be made at the earliest possible time and no less than seven days before the hearing except in

case of unanticipated emergencies;
b. State the specific reasons for the request; and
c. Be signed by the requesting party or the party’s representative.
An oral application for a continuance may be made if the presiding officer waives the requirement

for a written motion.  However, a party making such an oral application for a continuance must confirm
that request by written application within five days after the oral request unless that requirement is
waived by the presiding officer.  No application for continuance shall be made or granted without no-
tice to all parties except in an emergency where notice is not feasible.  The board may waive notice of
such requests for a particular case or an entire class of cases.

4.29(2) In determining whether to grant a continuance, the presiding officer may consider:
a. Prior continuances;
b. The interests of all parties;
c. The likelihood of informal settlement;
d. The existence of an emergency;
e. Any objection;
f. Any applicable time requirements;
g. The existence of a conflict in the schedules of counsel, parties, or witnesses;
h. The timeliness of the request; and
i. Other relevant factors.
The presiding officer may require documentation of any grounds for continuance.

193C—4.30(17A)  Withdrawals.  A party requesting a contested case proceeding may withdraw that
request prior to the hearing only in accordance with board rules.  Unless otherwise provided, a with-
drawal shall be with prejudice.

193C—4.31(17A)  Intervention.
4.31(1) Motion.  A motion for leave to intervene in a contested case proceeding shall state the

grounds for the proposed intervention, the position and interest of the proposed intervenor, and the pos-
sible impact of intervention on the proceeding.  A proposed answer or petition in intervention shall be
attached to the motion.  Any party may file a response within 14 days of service of the motion to inter-
vene unless the time period is extended or shortened by the presiding officer.

4.31(2) When filed.  Motion for leave to intervene shall be filed as early in the proceeding as pos-
sible to avoid adverse impact on existing parties or the conduct of the proceeding.  Unless otherwise
ordered, a motion for leave to intervene shall be filed before the prehearing conference, if any, or at
least 20 days before the date scheduled for hearing.  Any later motion must contain a statement of good
cause for the failure to file in a timely manner.  Unless inequitable or unjust, an intervenor shall be
bound by any agreement, arrangement, or other matter previously raised in the case.  Requests by un-
timely intervenors for continuances which would delay the proceeding will ordinarily be denied.

4.31(3) Grounds for intervention.  The movant shall demonstrate that:  (a) intervention would not
unduly prolong the proceedings or otherwise prejudice the rights of existing parties; (b) the movant is
likely to be aggrieved or adversely affected by a final order in the proceeding; and (c) the interests of the
movant are not adequately represented by existing parties.
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4.31(4) Effect of intervention.  If appropriate, the presiding officer may order consolidation of the
petitions and briefs of different parties whose interests are aligned with each other and limit the number
of representatives allowed to participate actively in the proceedings.  A person granted leave to inter-
vene is a party to the proceeding.  The order granting intervention may restrict the issues that may be
raised by the intervenor or otherwise condition the intervenor’s participation in the proceeding.

193C—4.32(542B)  Record of proceedings.  Oral proceedings shall be recorded either by mechanical
or electrical means or by certified shorthand reporters.  Oral proceedings or any part thereof shall be
transcribed at the request of any party with the expense of the transcription charged to the requesting
party.  The recording or stenographic notes of oral proceedings or the transcription thereof shall be filed
with the board and maintained for at least five years from the date of decision.  Any party to a proceed-
ing may record, at the party’s own expense, stenographically or electronically, any portion or all of the
proceedings.

This rule is intended to implement Iowa Code sections 542B.21, 542B.22 and 272C.6.

193C—4.33(542B)  Hearings.
4.33(1) A hearing shall be conducted before the board or before a three-member hearing panel ap-

pointed by the board chairperson in accordance with Iowa Code section 272C.6(1).  An administrative
law judge may sit with the board or hearing panel to conduct the hearing.  The administrative law judge
shall be in control of the proceedings and shall have the power to administer oaths, to admit or execute
testimony or other evidence, and to rule on all motions and objections.

4.33(2) When, in the opinion of a majority of the board, it is desirable to obtain specialists within an
area of practice of the profession when holding disciplinary hearings, the board may appoint a panel of
not less than three specialists not having a conflict of interest to make findings of fact and to report to
the board.  The findings shall not include any recommendation for or against licensee discipline.

4.33(3) The presiding officer and board members have the right to conduct a direct examination at
the outset of a witness’s testimony or at a later stage thereof.  Direct examination and cross-
examination by board members are subject to objections properly raised in accordance with the rules of
evidence.

4.33(4) The hearing shall be open to the public unless the licensee or the licensee’s attorney re-
quests that the hearing be closed to the public.

This rule is intended to implement Iowa Code sections 542B.21, 542B.22 and 272C.6.

193C—4.34(542B)  Order of proceedings.  Before testimony is presented, the record shall show the
identity of any board members present, hearing panel, or administrative law judge, and the identity of
the primary parties and their representatives, and the fact that all testimony is being recorded.

Hearings shall generally follow the order established by these rules, subject to modification at the
discretion of the board or of the panel of the board conducting the proceedings.

1. The presiding officer or designee shall read the specification of charges and the answer thereto,
or other responsive pleading, filed by the respondent prior to the hearing.  The respondent may waive
the reading of the specification of charges.

2. The state’s counsel representing the public interest before the board shall make an opening
statement.

3. The respondent or respondents shall each be offered the opportunity to make an opening state-
ment.  A respondent may elect to reserve an opening statement until just prior to the presentation of
evidence by the respondent.
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4. The presentation of evidence on behalf of the state.
5. The presentation of evidence on behalf of the respondent(s).
6. Rebuttal evidence on behalf of the state.
7. Rebuttal evidence on behalf of the respondent(s).
8. Closing arguments first on behalf of the state, then on behalf of the respondent, and then on

behalf of the state.
This rule is intended to implement Iowa Code sections 542B.21, 542B.22 and 272C.6.

193C—4.35(542B) Rules of evidence—documentary evidence—official notice.
4.35(1) The presiding officer shall rule on admissibility of evidence and may, where appropriate,

take official notice of facts in accordance with all applicable requirements of law.
4.35(2) Stipulation of facts is encouraged.  The presiding officer may make a decision based on

stipulated facts.
4.35(3) Evidence in the proceeding shall be confined to the issues as to which the parties received

notice prior to the hearing unless the parties waive their right to such notice or the presiding officer
determines that good cause justifies expansion of the issues.  If the presiding officer decides to admit
evidence on issues outside the scope of the notice over the objection of a party who did not have actual
notice of those issues, that party, upon timely request, shall receive a continuance sufficient to amend
pleadings and to prepare on the additional issue.

4.35(4) The party seeking admission of an exhibit must provide opposing parties with an opportu-
nity to examine the exhibit prior to the ruling on its admissibility.  Evidence may be received in the form
of copies or excerpts, if the original is not readily available.  Upon request, parties shall be given the
opportunity to compare the copy with the original, if available.  Copies of documents shall be provided
to opposing parties.  Copies may also be furnished to members of the board.

All exhibits admitted into evidence shall be appropriately marked and be made part of the record.
4.35(5) Any party may object to specific evidence or may request limits on the scope of any ex-

amination or cross-examination.  Such an objection shall be accompanied by a brief statement of the
grounds upon which it is based.  The objection, the ruling on the objection, and the reasons for the rul-
ing shall be noted in the record.  The presiding officer may rule on the objection at the time it is made or
may reserve a ruling until the written decision.  Motions and offers to amend the pleadings may also be
made at hearing and shall be noted in the record together with the rulings thereon.

4.35(6) Whenever evidence is ruled inadmissible, the party offering that evidence may submit an
offer of proof on the record.  The party making the offer of proof for excluded oral testimony shall
briefly summarize the testimony or, with permission of the presiding officer, present the testimony.  If
the excluded evidence consists of a document or exhibit, it shall be marked as part of an offer of proof
and inserted in the record.

4.35(7) Subject to the above requirements, if a witness is unavailable, and if a hearing will be expe-
dited and the interests of the parties will not be prejudiced, any part of the evidence may be submitted in
verified written form with both parties’ consent.

4.35(8) Official notice may be taken of all facts of which judicial notice may be taken.
This rule is intended to implement Iowa Code sections 542B.21, 542B.22 and 272C.6.

193C—4.36(542B)  Decisions.  When five or more members of the board preside over the reception of
the evidence at the hearing, their decision is a final decision if that decision receives the affirmative
vote of five or more members of the board.

4.36(1) When a panel of three specialists presides over the reception of the evidence at the hearing,
a transcript of the proceedings, together with exhibits presented and the findings of fact of the panel,
shall be considered by the board at the earliest practicable time.  The respondent or the respondent’s
attorney, upon notice prescribed by the board, shall have the opportunity to appear personally to pre-
sent the respondent’s position and arguments to the board.  The decision of the board is a final decision.
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4.36(2) When the hearing is conducted by a three-member panel of the board, their decision is a
proposed decision and subject to the review provisions of rule 4.41(542B).

4.36(3) A proposed or final decision shall be in writing and shall consist of the following parts:
a. A concise statement of the facts as presented by the parties.
b. Findings of fact.
c. Conclusions of law which shall be supported by cited authority or reasoned opinion.
d. The decision or order which sets forth the action to be taken or the disposition of the case.
4.36(4) The decision may include one or more of the following:
a. Exoneration of respondent.
b. Revocation of license.
c. Suspension of license until further order of the board or for a specified period.
d. Nonrenewal of license.
e. Prohibition, until further order of the board or for a specific period, of engaging in specified

procedures, methods or acts.
f. Probation.
g. Requirement of additional education or training.
h. Requirement of reexamination.
i. Issuance of a reprimand.
j. Imposition of civil penalties.
k. Issuance of citation and warning.
l. Other sanctions allowed by law as may be appropriate.
This rule is intended to implement Iowa Code sections 542B.21, 542B.22 and 272C.6.

193C—4.37(17A)  Default.
4.37(1) If a party fails to appear or participate in a contested case proceeding after proper service of

notice, the presiding officer may, if no adjournment is granted, enter a default decision or proceed with
the hearing and render a decision in the absence of the party.

4.37(2) Where appropriate and not contrary to law, any party may move for default against a party
who has requested the contested case proceeding and has failed to file a required pleading or has failed
to appear after proper service.

4.37(3) Default decisions or decisions rendered on the merits after a party has failed to appear or
participate in a contested case proceeding become final board action unless, within 15 days after the
date of notification or mailing of the decision, a motion to vacate is filed and served on all parties or an
appeal of a decision on the merits is timely initiated within the time provided by rule 4.41(17A).  A
motion to vacate must state all facts relied upon by the moving party which establish that good cause
existed for that party’s failure to appear or participate at the contested case proceeding.  Each fact so
stated must be substantiated by at least one sworn affidavit of a person with personal knowledge of
each such fact, which affidavit(s) must be attached to the motion.

4.37(4) The time for further appeal of a decision for which a timely motion to vacate has been filed
is stayed pending a decision on the motion to vacate.

4.37(5) Properly substantiated and timely filed motions to vacate shall be granted only for good
cause shown.  The burden of proof as to good cause is on the moving party.  Adverse parties shall have
ten days to respond to a motion to vacate.  Adverse parties shall be allowed to conduct discovery as to
the issue of good cause and to present evidence on the issue prior to a decision on the motion, if a re-
quest to do so is included in that party’s response.
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4.37(6) “Good cause” for purposes of this rule shall have the same meaning as “good cause” for
setting aside a default judgment under Iowa Rule of Civil Procedure 236.

4.37(7) A decision denying a motion to vacate is subject to further appeal within the time limit al-
lowed for further appeal of a decision on the merits in the contested case proceeding.  A decision grant-
ing a motion to vacate is subject to interlocutory appeal by the adverse party pursuant to rule
4.40(17A).

4.37(8) If a motion to vacate is granted and no timely interlocutory appeal has been taken, the pre-
siding officer shall issue another notice of hearing and the contested case shall proceed accordingly.

4.37(9) A default decision may award any relief consistent with the request for relief made in the
petition and embraced in its issues.

4.37(10) A default decision may provide either that the default decision is to be stayed pending a
timely motion to vacate or that the default decision is to take effect immediately, subject to a request for
stay under rule 4.43(17A).

193C—4.38(17A)  Ex parte communication.
4.38(1) Prohibited communications.  Unless required for the disposition of ex parte matters specif-

ically authorized by statute, following issuance of the notice of hearing, there shall be no communica-
tion, directly or indirectly, between the presiding officer and any party or representative of any party or
any other person with a direct or indirect interest in such case in connection with any issue of fact or law
in the case except upon notice and opportunity for all parties to participate.  This does not prohibit per-
sons jointly assigned such tasks from communicating with each other.  Nothing in this provision is in-
tended to preclude the presiding officer from communicating with members of the board or seeking the
advice or help of persons other than those with a personal interest in, or those engaged in personally
investigating as defined in subrule 4.21(2), prosecuting, or advocating in, either the case under consid-
eration or a pending factually related case involving the same parties as long as those persons do not
directly or indirectly communicate to the presiding officer any ex parte communications they have re-
ceived of a type that the presiding officer would be prohibited from receiving or that furnish, augment,
diminish, or modify the evidence in the record.

4.38(2) Prohibitions on ex parte communications commence with the issuance of the notice of
hearing in a contested case and continue for as long as the case is pending.

4.38(3) Written, oral or other forms of communication are “ex parte” if made without notice and
opportunity for all parties to participate.

4.38(4) To avoid prohibited ex parte communications, notice must be given in a manner reasonably
calculated to give all parties a fair opportunity to participate.  Notice of written communications shall
be provided in compliance with rule 4.24(17A) and may be supplemented by telephone, facsimile,
electronic mail or other means of notification.  Where permitted, oral communications may be initiated
through conference telephone call including all parties or their representatives.

4.38(5) Persons who jointly act as presiding officer in a pending contested case may communicate
with each other without notice or opportunity for parties to participate.

4.38(6) The executive officer or other persons may be present in deliberations or otherwise advise
the presiding officer without notice or opportunity for parties to participate as long as they are not dis-
qualified from participating in the making of a proposed or final decision under any provision of law
and they comply with subrule 4.38(1).

4.38(7) Communications with the presiding officer involving uncontested scheduling or procedur-
al matters do not require notice or opportunity for parties to participate.  Parties should notify other
parties prior to initiating such contact with the presiding officer when feasible, and shall notify other
parties when seeking to continue hearings or other deadlines pursuant to rule 4.29(17A).



Ch 4, p.17Engineering and Land Surveying[193C]IAC 5/5/99

4.38(8) Disclosure of prohibited communications.  A presiding officer who receives a prohibited
ex parte communication during the pendency of a contested case must initially determine if the effect
of the communication is so prejudicial that the presiding officer should be disqualified.  If the presiding
officer determines that disqualification is warranted, a copy of any prohibited written communication,
all written responses to the communication, a written summary stating the substance of any prohibited
oral or other communication not available in written form for disclosure, all responses made, and the
identity of each person from whom the presiding officer received a prohibited ex parte communication
shall be submitted for inclusion in the record under seal by protective order.  If the presiding officer
determines that disqualification is not warranted, such documents shall be submitted for inclusion in
the record and served on all parties.  Any party desiring to rebut the prohibited communication must be
allowed the opportunity to do so upon written request filed within ten days after notice of the commu-
nication.

4.38(9) Promptly after being assigned to serve as presiding officer at any stage in a contested case
proceeding, a presiding officer shall disclose to all parties material factual information received
through ex parte communication prior to such assignment unless the factual information has already
been or shortly will be disclosed pursuant to Iowa Code section 17A.13(2) or through discovery.  Fac-
tual information contained in an investigative report or similar document need not be separately dis-
closed by the presiding officer as long as such documents have been or will shortly be provided to the
parties.

4.38(10) The presiding officer may render a proposed or final decision imposing appropriate sanc-
tions for violations of this rule including default, a decision against the offending party, censure, or
suspension or revocation of the privilege to practice before the board.  Violation of ex parte commu-
nication prohibitions by board personnel shall be reported to the division administrator for possible
sanctions including censure, suspension, dismissal, or other disciplinary action.

193C—4.39(17A)  Recording costs.  Upon request, the board shall provide a copy of the whole or any
portion of the record at cost.  The cost of preparing a copy of the record or of transcribing the hearing
record shall be paid by the requesting party.

Parties who request that a hearing be recorded by certified shorthand reporters rather than by elec-
tronic means shall bear the cost of that recordation, unless otherwise provided by law.

193C—4.40(17A)  Interlocutory appeals.  Upon written request of a party or on its own motion, the
board may review an interlocutory order of the presiding officer.  In determining whether to do so, the
board shall weigh the extent to which its granting the interlocutory appeal would expedite final resolu-
tion of the case and the extent to which review of that interlocutory order by the board at the time it
reviews the proposed decision of the presiding officer would provide an adequate remedy.  Any request
for interlocutory review must be filed within 14 days of issuance of the challenged order, but no later
than the date for compliance with the order or the date of hearing, whichever is earlier.

193C—4.41(17A)  Appeals and review.
4.41(1) Appeal by party.  Any adversely affected party may appeal a proposed decision to the board

within 30 days after issuance of the proposed decision.
4.41(2) Review.  The board may initiate review of a proposed decision on its motion at any time

within 30 days following the issuance of such a decision.
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4.41(3) Notice of appeal.  An appeal of a proposed decision is initiated by filing a timely notice of
appeal with the board.  The notice of appeal must be signed by the appealing party or a representative of
that party and contain a certificate of service.  The notice shall specify:

a. The parties initiating the appeal;
b. The proposed decision or order which is being appealed;
c. The specific findings or conclusions to which exception is taken and any other exceptions to

the decision or order;
d. The relief sought;
e. The grounds for relief.
4.41(4) Requests to present additional evidence.  A party may request the taking of additional evi-

dence only by establishing that the evidence is material, that good cause existed for the failure to pre-
sent the evidence at the hearing, and that the party has not waived the right to present the evidence.  A
written request to present additional evidence must be filed with the notice of appeal or, by a non-
appealing party, within 14 days of service of the notice of appeal.  The board may remand a case to the
presiding officer for further hearing or may itself preside at the taking of additional evidence.

4.41(5) Scheduling.  The board shall issue a schedule for consideration of the appeal.
4.41(6) Briefs and arguments.  Unless otherwise ordered, within 20 days  of the notice of appeal or

order for review, each appealing party may file exceptions and briefs.  Within 20 days thereafter, any
party may file a responsive brief.  Briefs shall cite any applicable legal authority and specify relevant
portions of the record in that proceeding.  Written requests to present oral argument shall be filed with
the briefs.  The board may resolve the appeal on the briefs or provide an opportunity for oral argument.
The board may shorten or extend the briefing period as appropriate.

193C—4.42(17A)  Applications for rehearing.
4.42(1) By whom filed.  Any party to a contested case proceeding may file an application for rehear-

ing from a final order.
4.42(2) Content of application.  The application for rehearing shall state on whose behalf it is filed,

the specific grounds for rehearing, and the relief sought.  In addition, the application shall state whether
the applicant desires reconsideration of all or part of the board decision on the existing record and
whether, on the basis of the grounds enumerated in subrule 4.41(4), the applicant requests an opportu-
nity to submit additional evidence.

4.42(3) Time of filing.  The application shall be filed with the board within 20 days after issuance of
the final decision.

4.42(4) Notice to other parties.  A copy of the application shall be timely mailed by the applicant to
all parties of record not joining therein.  If the application does not contain a certificate of service, the
board shall serve copies of the certificate of service on all parties.

4.42(5) Disposition.  Any application for a rehearing shall be deemed denied unless the board
grants the application within 20 days after its filing.

193C—4.43(17A)  Stays of board actions.
4.43(1) When available.
a. Any party to a contested case proceeding may petition the board for a stay of an order issued in

that proceeding or for other temporary remedies, pending review by the board.  The petition shall be
filed with the notice of appeal and shall state the reasons justifying a stay or other temporary remedy.
The board may rule on the stay or authorize the presiding officer to do so.

b. Any party to a contested case proceeding may petition the board for a stay or other temporary
remedies, pending judicial review of all or part of that proceeding.  The petition shall state the reasons
justifying a stay or other temporary remedy.
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4.43(2) When granted.  In determining whether to grant a stay, the presiding officer or board shall
consider the factors listed in 1998 Iowa Acts, chapter 1202, section 23(5c).

4.43(3) Vacation.  A stay may be vacated by the issuing authority upon application of the board or
any other party.

193C—4.44(17A)  No factual dispute contested cases.  If the parties agree that no dispute of material
fact exists as to a matter that would be a contested case if such a dispute of fact existed, the parties may
present all relevant admissible evidence either by stipulation or otherwise as agreed by the parties,
without necessity for the production of evidence at an evidentiary hearing.  If such agreement is
reached, a jointly submitted schedule detailing the method and timetable for submission of the record,
briefs and oral argument should be submitted to the presiding officer for approval as soon as practica-
ble.  If the parties cannot agree, any party may file and serve a motion for summary judgment pursuant
to the rules governing such motions.

193C—4.45(17A)  Emergency adjudicative proceedings.
4.45(1) Necessary emergency action.  To the extent necessary to prevent or avoid immediate dan-

ger to the public health, safety, or welfare, and consistent with the United States Constitution and Iowa
Constitution and other provisions of law, the board may issue a written order in compliance with 1998
Iowa Acts, chapter 1202, section 21, to suspend a license in whole or in part, order the cessation of any
continuing activity, order affirmative action, or take other action within the jurisdiction of the board by
emergency adjudicative order.  Before issuing an emergency adjudicative order the board shall consid-
er factors including, but not limited to, the following:

a. Whether there has been a sufficient factual investigation to ensure that the board is proceeding
on the basis of reliable information;

b. Whether the specific circumstances which pose immediate danger to the public health, safety
or welfare have been identified and determined to be continuing;

c. Whether the person required to comply with the emergency adjudicative order may continue to
engage in other activities without posing immediate danger to the public health, safety or welfare;

d. Whether imposition of monitoring requirements or other interim safeguards would be suffi-
cient to protect the public health, safety or welfare; and

e. Whether the specific action contemplated by the board is necessary to avoid the immediate
danger.

4.45(2) Issuance of order.
a. An emergency adjudicative order shall contain findings of fact, conclusions of law, and policy

reasons to justify the determination of an immediate danger in the board’s decision to take immediate
action.

b. The written emergency adjudicative order shall be immediately delivered to persons who are
required to comply with the order by utilizing one or more of the following procedures:

(1) Personal delivery;
(2) Certified mail, return receipt requested, to the last address on file with the board;
(3) Certified mail to the last address on file with the board;
(4) First-class mail to the last address on file with the board; or
(5) Fax.  Fax may be used as the sole method of delivery if the person required to comply with the

order has filed a written request that board orders be sent by fax and has provided a fax number for that
purpose.

c. To the degree practicable, the board shall select the procedure for providing written notice that
best ensures prompt, reliable delivery.
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4.45(3) Oral notice.  Unless the written emergency adjudicative order is provided by personal de-
livery on the same day that the order issues, the board shall make reasonable immediate efforts to con-
tact by telephone the persons who are required to comply with the order.

4.45(4) Completion of proceedings.  After the issuance of an emergency adjudicative order, the
board shall proceed as quickly as feasible to complete any proceedings that would be required if the
matter did not involve an immediate danger.

Issuance of a written emergency adjudicative order shall include notification of the date on which
board proceedings are scheduled for completion.  After issuance of an emergency adjudicative order,
continuance of further board proceedings to a later date will be granted only in compelling circum-
stances upon application in writing.

193C—4.46(542B,272C)  Judicial review.  Judicial review of the board’s decision may be sought in
accordance with the terms of Iowa Code chapter 17A.

193C—4.47(542B)  Confidentiality.  At no time prior to the release of the final decision by the board
shall any portion or the whole thereof be made public or be distributed to any persons other than the
parties.

This rule is intended to implement Iowa Code sections 542B.21, 542B.22 and 272C.6.

193C—4.48(542B)  Notification of decision.  All parties to a proceeding shall be promptly furnished
a copy of any final or proposed decision or order either in person or by first-class mail, or by telephone
if necessary to ensure that the parties learn of the decision or order first.

This rule is intended to implement Iowa Code sections 542B.21, 542B.22 and 272C.6.

193C—4.49(542B)  Reinstatement.  Any person whose license to practice professional engineering
or land surveying has been revoked, or suspended by the board, may appeal to the board for reinstate-
ment in accordance with the terms and conditions of the order of revocation or suspension.

4.49(1) If the order of revocation or suspension did not establish terms and conditions upon which
reinstatement might occur, or if the license was voluntarily surrendered, an initial application for rein-
statement may not be made until one year has elapsed from the date of the secretary’s order or the date
of voluntary surrender.

4.49(2) All proceedings for reinstatement shall be initiated by the respondent, who shall file with
the board an application for the reinstatement of the respondent’s license.  Such application shall be
docketed in the original case in which the license was revoked, suspended, or relinquished.  All pro-
ceedings upon the petition for reinstatement, including all matters preliminary and ancillary thereto,
shall be subject to the same rules of procedure as other cases before the board.

4.49(3) An application for reinstatement shall allege facts which, if established, will be sufficient
to enable the board to determine that the basis for the revocation or suspension of the respondent’s li-
cense no longer exists and that it will be in the public interest for the license to be reinstated.  The bur-
den of proof to establish such facts shall be on the respondent.

4.49(4) An order of reinstatement shall be based upon a decision which incorporates findings of
fact and conclusions of law, and must be based upon the affirmative vote of not fewer than five mem-
bers of the board.  This order will be published as provided for in rule 4.50(542B).

This rule is intended to implement Iowa Code sections 542B.21, 542B.22 and 272C.6.
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193C—4.50(542B)  Publication of decisions.  Following suspension of a land surveyor’s license, the
county recorders and county auditors of the county of residence and immediately adjacent counties in
Iowa shall be notified of the suspension by mail.  Following revocation of a land surveyor’s license, all
county auditors in Iowa and the county recorders in the county of residence and immediately adjacent
counties shall be notified by mail.

Other boards of examiners for engineers and land surveyors under the jurisdiction of the govern-
ment of the United States of America shall be notified of the suspension or revocation of the license of a
professional engineer or land surveyor.  This notification may be through the National Council of Ex-
aminers for Engineering and Surveying or other national organizations recognized by the board.  In
addition, if the licensee is known to be registered in another nation in North America, the appropriate
board(s) shall be notified of the action.

Information regarding informal settlements and disciplinary actions may be supplied to publica-
tions for widespread circulation in the state of Iowa and to appropriate engineering and land surveying
publications that circulate within the state of Iowa.

193C—4.51(272C) Disciplinary hearings—fees and costs.
4.51(1) The board may charge a fee not to exceed $75 for conducting a disciplinary hearing which

results in disciplinary action taken against the licensee by the board.  An order assessing a fee shall be
included as part of the board’s final decision.  The order shall direct the licensee to deliver payment
directly to the professional licensing and regulation division as provided in subrule 4.51(8).

4.51(2) In addition to this fee, the board may also recover from the licensee the costs for transcripts,
witness fees and expenses, depositions, and medical examination fees.  The board may assess these
costs in the manner it deems most equitable.

4.51(3) Transcript.
a. The cost of the transcript includes the transcript of the original contested case hearing before

the board, as well as transcripts of any other formal proceedings before the board which occur after the
notice of the contested case hearing is filed.

b. In the event of an appeal to the full board from a proposed decision, the appealing party shall
timely request and pay for the transcript necessary for use in the board appeal process.  The board may
assess the transcript costs against the licensee pursuant to Iowa Code section 272C.6(6) or against the
requesting party pursuant to Iowa Code section 17A.12(7).

4.51(4) Witness fees and expenses.
a. The parties in a contested case shall be responsible for any witness fees and expenses incurred

by witnesses appearing at the contested case hearing.
b. The board may assess a licensee the witness fees and expenses incurred by witnesses called to

testify on behalf of the state of Iowa.
c. The costs for lay witnesses shall be determined in accordance with Iowa Code section 622.69.

For purposes of calculating the mileage expenses allowed under this section, the provisions of Iowa
Code section 625.2 do not apply.

d. The costs for expert witnesses shall be determined in accordance with Iowa Code section
622.72.  For purposes of calculating the mileage expenses allowed under this section, the provisions of
Iowa Code section 625.2 do not apply.

e. The provisions of Iowa Code section 622.74 regarding advance payment of witness fees and
the consequences of failure to make such payment are applicable with regard to witnesses who are sub-
poenaed by either party to testify at the hearing.

f. The board may assess as costs the meal and lodging expenses necessarily incurred by wit-
nesses testifying at the request of the state of Iowa.  Meal and lodging costs shall not exceed the reim-
bursement employees of the state of Iowa receive for these expenses under department of revenue and
finance guidelines in effect on January 1, 1994.
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4.51(5) Depositions.
a. The costs for depositions include the cost of transcripts, the daily charge of the court reporter

for attending and transcribing the deposition, and all mileage and travel time charges of the court re-
porter for traveling to and from the deposition which are charged in the ordinary course of business.

b. Deposition costs for purposes of allocating costs against a licensee include only those deposi-
tion costs incurred by the state of Iowa.  The licensee is directly responsible for the payment of deposi-
tion costs incurred by the licensee.

c. If the deposition is of an expert witness, the deposition cost includes a reasonable expert wit-
ness fee.  This fee shall not exceed the expert’s customary hourly or daily fee, and shall include the time
reasonably and necessarily spent in connection with such depositions, including the time spent in trav-
el to and from the deposition, but excluding time spent in preparation for that deposition.

4.51(6) Within ten days after conclusion of a contested case hearing and before issuance of any
final decision assessing costs, the designated staff person shall certify any reimbursable costs to the
board.  The designated staff person shall calculate the specific costs, certify the cost calculated, and file
the certification as part of the record in the contested case.  A copy of the certification shall be served on
each party of record at the time of filing.

4.51(7) A final decision of the board imposing disciplinary action against a licensee shall include
the amount of any fee assessed, which shall not exceed $75.  If the board also assesses costs against the
licensee, the final decision shall include a statement of costs delineating each category of costs and the
amount assessed.  The board shall specify the time period in which the fees and costs must be paid by
the licensee.

a. A party must file an objection to any fees or costs imposed in a final decision in order to exhaust
administrative remedies.  An objection must be filed in the form of an application for rehearing pur-
suant to Iowa Code section 17A.16(2).

b. The application will be resolved by the board consistent with the procedures for ruling on an
application for rehearing.  Any dispute regarding the calculations of any fees or costs to be assessed
may be resolved by the board upon receipt of the parties’ written objections.

4.51(8) All fees and costs assessed pursuant to this chapter shall be in the form of a check or money
order made payable to the State of Iowa and delivered by the licensee to the professional licensing and
regulation division.

4.51(9) Failure of a licensee to pay a fee and costs within the time specified in the board’s decision
shall constitute a violation of an order of the board and shall be grounds for disciplinary action.

193C—4.52(252J)  Certificates of noncompliance.  The board shall suspend or revoke a certificate
of licensure upon the receipt of a certificate of noncompliance from the child support recovery unit of
the department of human services according to the procedures in Iowa Code chapter 252J.  In addition
to the procedures set forth in chapter 252J, this rule shall apply.

4.52(1) The notice required by Iowa Code section 252J.8 shall be served upon the licensee by re-
stricted certified mail, return receipt requested, or personal service in accordance with Rule of Civil
Procedure 56.1.  Alternatively, the licensee may accept service personally or through authorized coun-
sel.

4.52(2) The effective date of revocation or suspension of a certificate of licensure, as specified in
the notice required by section 252J.8, shall be 60 days following service of the notice upon the licensee.



Ch 4, p.23Engineering and Land Surveying[193C]IAC 5/5/99

4.52(3) The board’s executive secretary is authorized to prepare and serve the notice required by
section 252J.8 and is directed to notify the licensee that the certificate of licensure will be suspended,
unless the license is already suspended on other grounds.  In the event a license is on suspension, the
executive secretary shall notify the licensee of the board’s intent to revoke the certificate of licensure.

4.52(4) Licensees shall keep the board informed of all court actions, and all child support recovery
unit actions taken under or in connection with chapter 252J, and shall provide the board copies, within
seven days of filing or issuance, of all applications filed with the district court pursuant to section
252J.9, all court orders entered in such actions, and withdrawals of certificates of noncompliance by
the child support recovery unit.

4.52(5) All board fees for license renewal or reinstatement must be paid by licensees before a cer-
tificate of licensure will be renewed or reinstated after the board has suspended or revoked a license
pursuant to Iowa Code chapter 252J.

4.52(6) In the event a licensee files a timely district court action following service of a board notice
pursuant to sections 252J.8 and 252J.9, the board shall continue with the intended action described in
the notice upon the receipt of a court order lifting the stay, dismissing the action, or otherwise directing
the board to proceed.  For purposes of determining the effective date of suspension or revocation of a
certificate of licensure, the board shall count the number of days before the action was filed and the
number of days after the action was disposed of by the court.

4.52(7) The board shall notify the licensee in writing through regular first-class mail, or such other
means as the board deems appropriate in the circumstances, within ten days of the effective date of the
suspension or revocation of a certificate of licensure, and shall similarly notify the licensee or applicant
when the certificate of licensure is issued or renewed following the board’s receipt of a withdrawal of
the certificate of noncompliance.

This rule is intended to implement Iowa Code chapter 252J.

193C—4.53(261)  Suspension or revocation of a certificate of licensure—student loan.  The board
shall suspend or revoke a certificate of licensure upon receipt of a certificate of noncompliance from
the college student aid commission according to the procedures set forth in Iowa Code section 261.126.
In addition to those procedures, this rule shall apply.

4.53(1) The notice required by Iowa Code section 261.126 shall be served by restricted certified
mail, return receipt requested, or by personal service in accordance with the Iowa Rules of Civil Proce-
dure.  Alternatively, the licensee may accept service personally or through authorized counsel.

4.53(2) The effective date of revocation or suspension of a certificate of licensure, as specified in
the notice required by Iowa Code section 261.126, shall be 60 days following service of the notice upon
the licensee.

4.53(3) The board’s executive secretary is authorized to prepare and serve the notice required by
Iowa Code section 261.126, and is directed to notify the licensee that the certificate of licensure will be
suspended, unless the certificate of licensure is already suspended on other grounds.  In the event a
certificate of licensure is on suspension, the executive secretary shall notify the licensee of the board’s
intention to revoke the certificate of licensure.

4.53(4) Licensees shall keep the board informed of all court actions and all college student aid
commission actions taken under or in connection with Iowa Code chapter 261 and shall provide the
board copies, within seven days of filing or issuance, of all applications filed with the district court
pursuant to Iowa Code section 261.127, all court orders entered in such actions, and withdrawals of
certificates of noncompliance by the college student aid commission.
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4.53(5) All board fees required for license renewal or license reinstatement must be paid by licen-
sees and all continuing education requirements must be met before a certificate of licensure will be
renewed or reinstated after the board has suspended or revoked a license pursuant to Iowa Code chapter
261.

4.53(6) In the event a licensee timely files a district court action following service of a board notice
pursuant to Iowa Code sections 261.126 and 261.127, the board shall continue with the intended action
described in the notice upon the receipt of a court order lifting the stay, dismissing the action, or other-
wise directing the board to proceed.  For purposes of determining the effective date of the denial of the
issuance or renewal of a certificate of licensure, the board shall count the number of days before the
action was filed and the number of days after the action was disposed of by the court.

4.53(7) The board shall notify the licensee in writing through regular first-class mail, or such other
means as the board deems appropriate in the circumstances, within ten days of the effective date of the
suspension or revocation of a certificate of licensure, and shall similarly notify the licensee when the
certificate of licensure is reinstated following the board’s receipt of a withdrawal of the certificate of
noncompliance.

This rule is intended to implement Iowa Code chapters 17A, 252J, 272C, and Iowa Code sections
261.126 and 261.127.

193C—4.54(272C)  Impaired licensee review committee.  Pursuant to the authority of Iowa Code
section 272C.3(1)“k,”  the engineering and land surveying examining board establishes the impaired
licensee review committee.

4.54(1) Definitions.  The following definitions are applicable wherever such terminology is used in
the rules regarding the impaired licensee review committee.

“Committee” means the impaired licensee review committee.
“Contract”  means the written document establishing the terms for participation in the impaired li-

censee program prepared by the committee.
“Impairment”  means an inability to practice with reasonable safety and skill as a result of alcohol or

drug abuse, dependency, or addiction, or any neuropsychological or physical disorder or disability.
“Licensee” means a person licensed under Iowa Code chapter 542B.
“Self-report”  means the licensee’s providing written or oral notification to the board that the practi-

tioner has been or may be diagnosed as having an impairment prior to the board’s receiving a complaint
or report alleging the same from a second party.

4.54(2) Purpose.  The impaired licensee review committee evaluates, assists, monitors and, as nec-
essary, makes reports to the board on the recovery or rehabilitation of licensees who self-report impair-
ments.

4.54(3) Composition of the committee.  The chairperson of the board shall appoint the members of
the committee.  The membership of the committee includes, but is not limited to:

a. One licensee, licensed under Iowa Code chapter 542B;
b. One public member of the engineering and land surveying examining board;
c. One licensed professional with expertise in substance abuse/addiction treatment programs.
4.54(4) Eligibility.  To be eligible for participation in the impaired licensee recovery program, a

licensee must meet all of the following criteria:
a. The licensee must self-report an impairment or suspected impairment directly to the office of

the board;
b. The licensee must not have engaged in the unlawful diversion or distribution of controlled sub-

stances, or illegal substances;
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c. At the time of the self-report, the licensee must not already be under board order for an impair-
ment or any other violation of the laws and rules governing the practice of the profession;

d. The licensee has not caused harm or injury to a client;
e. There is currently no board investigation of the licensee that the committee determines con-

cerns serious matters related to the ability to practice with reasonable safety and skill or in accordance
with the accepted standards of care;

f. The licensee has not been subject to a civil or criminal sanction, or ordered to make reparations
or remuneration by a government or regulatory authority of the United States, this or any other state or
territory or foreign nation for actions that the committee determines to be serious infractions of the
laws, administrative rules, or professional ethics related to the practice of engineering;

g. The licensee has provided truthful information and fully cooperated with the board or commit-
tee.

4.54(5) Meetings.  The committee shall meet as necessary in order to review licensee compliance,
develop consent agreements for new referrals, and determine eligibility for continued monitoring.

4.54(6) Terms of participation.  A licensee shall agree to comply with the terms for participation in
the impaired licensee program established in a contract.  Conditions placed upon the licensee and the
duration of the monitoring period shall be established by the committee and communicated to the li-
censee in writing.

4.54(7) Noncompliance.  Failure to comply with the provisions of the agreement shall require the
committee to make immediate referral of the matter to the board for the purpose of disciplinary action.

4.54(8) Practice restrictions.  The committee may impose restrictions on the licensee’s practice as
a term of the contract until such time as it receives a report from an approved evaluator that the licensee
is capable of practicing with reasonable safety and skill.  As a condition of participating in the program,
a licensee is required to agree to restricted practice in accordance with the terms specified in the con-
tract.  In the event that the licensee refuses to agree to or comply with the restrictions established in the
contract, the committee shall refer the licensee to the board for appropriate action.

4.54(9) Limitations.  The committee establishes the terms and monitors a participant’s compliance
with the program specified in the contract.  The committee is not responsible for participants who fail to
comply with the terms of or successfully complete the impaired licensee program.  Participation in the
program under the auspices of the committee shall not relieve the board of any duties and shall not
divest the board of any authority or jurisdiction otherwise provided.  Any violation of the statutes or
rules governing the practice of the licensee’s profession by a participant shall be referred to the board
for appropriate action.

4.54(10) Confidentiality.  The committee is subject to the provisions governing confidentiality es-
tablished in Iowa Code section 272C.6.  Accordingly, information in the possession of the board or the
committee about licensees in the program shall not be disclosed to the public.  Participation in the im-
paired licensee program under the auspices of the committee is not a matter of public record.

This rule is intended to implement Iowa Code chapter 272C.
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